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16 November 1994 


What is likely lo become the most significant and most lengthy 
hearing on a proposed workplace rule in the history of the 
Occupational Safety and Health Administration (OSHA) is currently 
being conducted in Washington, D.C A review of the proceedings to 
date, however, reveals an unfortunate disregard for the examination 
of all points of view and for the testimony of a parade of witnesses 
from many walks of American life, who say the rule is not needed 
and would be economically catastrophic. 

The hearing, which began in late September and which is expected to 
run well into early 1995, is designed to gather information and 
opinions on the agency's proposed standards for indoor air quality 
(IAQ), including its proposal relating to environmental tobacco smoke 
(ETS). OSHA has estimated that its proposal if enacted would affect 
70.7 million workers in 4.4 million buildings. Its preliminary 
estimate of the annual cost of compliance with the proposed IAQ. 
standard is $8.1 billion. 

The intensity of interest in the hearing is demonstrated by the fact 
that 794 (may need updated number) individuals have filed notices 
of intent to appear before the OSHA panel, and an estimated total of 
more than 200,000 separate written comments will be received and 
docketed. 

Following are points and observations relating to the OSHA hearing, 
based on reports of the daily proceedings: 

* OSHA appears to have exceeded its authority. The U.S. Supreme 
Court has determined that the agency can only regulate a significant 
risk, not ban a product to prevent any exposure. The current 
proposal would violate OSHA's authority as well as its own policy by 
establishing a zero exposure level for ETS. 

more... 
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* The OSHA position on ETS is disguised if not entirely disingenuous 
because it claims its proposal would not prohibit workers from 
smoking but only restrict where they may smoke to protect non¬ 
smoking coworkers from the adverse health effects of ETS. In 
reality, the rule would dictate a ban, since most employers could not 
afford to construct separate lounges, with separate ventilation 
systems vented to the outside, for workers who smoke. 

* The rule would make the workplace less productive. A worker 
would not be allowed to sit in his own office with the door closed and 
smoke a cigarette while working. No smoking would be permitted in 
any workplaces, and no work would be permitted in any places set 
aside for smoking. The rule could cost U.S. industry $48 billion 
annually in lost productivity. 

* Since the periodic cleaning of smoking lounges undoubtedly 
qualifies as work, the proposed OSHA rule is tangled in its own Catch 
22. One member of the OSHA panel tried to explain this problem 
away by suggesting that a robot could handle the custodial chores. 

* Enforcement of the proposed rule that would apply to ETS 
perplexed many witnesses, including the operators of small 
businesses. They testified that they resented the role of becoming a 
member of the "smoke police," did not see how they could comply 
with the proposal and profitably remain in business and bristled at 
the thought of a $7,000 fine for every infraction. 

* OSHA has Insisted that the proposed rule is preliminary and the 
purpose of the hearing is to obtain a cross-section of views, including 
those of the public and interested industry observers, in order to 
produce a more meaningful final rule. But the preamble to the 
proposal cites the questionable conclusions of an Environmental 
Protection Agency (EPA) study on ETS and does not cite any of the 
studies with contrary views. 

* OSHA is compiling testimony that supports the OSHA position. OSHA 
Is not supposed to have a position. It is supposed to be gathering a 
broad variety of information with which to arrive at a position. It is 
increasingly clear that OSHA is not following its mandate but 
attempting to carry out an agenda. 

more,.. 
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* A large segment of the private sector, if not a majority of the 
private sector, does not appear to agree with he OSHA position that 
smoking in the workplace is a problem and that a virtual ban should 
be imposed. People who operate a diverse number and types of small 
businesses; representatives of the restaurant, hospitality, casino 
resort and tourism industries; leaders of veterans* organizations; 
fanners and ^residents of farm organizations; college professors all 
have testified that smoking in the workplace is not a problem that 
should be addressed by OSHA. Where it is an issue, it is being 
successfully handled by accommodating smokers and non-smokers, 
primarily by the use of smoking and non-smoking areas. In fact, 
about 85% of the U.S. workplace now imposes some form of smoking 
rules. 

* In its preoccupation with ETS in the workplace, OSHA seems to be 
ignoring these increasingly resonant grass-roots voices and their 
warnings of economic hardship that the rule would impose. Many 
small-business owners testified that they would be forced to shut 
down. Spokespeople for trade and civic organizations said the rule 
would devastate patronage. 

* The observation that OSHA has a predetermined agenda is 
dramatically reinforced by the revelation that at the time the 
hearing began, OSHA had not even opened tens of thousands of 
envelopes containing comments on its proposals. Although OSHA 
claims to want to also hear the positions of industry observers, it also 
had left unopened the comments of Philip Morris U.S.A. and R. J. 
Reynolds. 

* OSHA's selective use of data that supports its proposals has become 
rife. In one example, it relied on a spousal study - one mate was a 
smoker and the other wasn't - ignoring several studies actually 
carried out in the workplace. In another, which looked into ETS as a 
cause of heart disease, OSHA placed strong reliance on a project that 
studied only white people. 


more... 
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* Similarly, many OSHA technical witnesses are acquainted with each 
other, have collaborated on studies and tend to have the same vtew, 
which is highly anti-smoking. One witness, planning to illustrate his 
information with a series of 35 mm slides, opened his presentation 
with a cartoon of the Grim Reaper at a desk with a view of a 
graveyard. The figure was labeled "The Tobacco Industry" and a sign 
on the desk read "Prove It." This choice of witnesses further supports 
the observation that OSHA has a predetermined agenda. 


* OSHA witnesses, accustomed to the collegial or academic 
atmosphere in which they normally deliver their opinions, did not 
expect they would have to defend their views on such topics as the 
relationship between ETS and lung and heart disease. In many cases 
they could not defend their views. In one case involving the 
relationship between ETS and cardiovascular disease, for example, 
the OSHA witness was revealed to have never studied heart disease 
nor published any original data on the subject but had merely 
carried out computer analyses based on material found in 
publications. He was apparently chosen because of his willingness to 
advance the OSHA position. 

* The OSHA schedule for the hearing itself has proved to be 
unrealistic. The original schedule has rapidly disintegrated in the 
face of the number of witnesses, the sequence of their appearance 
and the intensity of the questioning. OSHA clearly did not recognize 
the scientific, economic, logistic, or enforcement complexities of its 
own proposal 


* OSHA has ignored alternatives to 1AQ, problems and has exclusively 
explored source control (prohibition of smoking) and ventilation. One 
Important alternative in dealing with IAQ.ls filtration. Despite 
presentations on the feasibility of filtration, the OSHA panel 
appeared neither to understand the science nor to be Interested in 
learning of its value. 


more.. 
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* With Increasing frequency, OSHA has encouraged or at least 
permitted litigation attorneys to change the focus of the proceeding. 
Attorneys associated with anti-smoking groups and with the 
American Medical Association have been posing questions related to 
lawsuits against the tobacco industry rather than questions designed 
to gather infonnation about IAQand ETS. In its Imprudent 
stewardship ofthe hearing the OSHA panel is not only failing to 
responsibly safeguard workplace health and safety, but it may he 
fostering a Field Day for litigators. 
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